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OGC Has Reviewed

MEMURANDUM FOR: Generali Counse.

SUBSECT i Certain Aspects ui ihe samemability ol Wl
+5 the rederal Dmployees Conmpensation Act

1. Irv esked me to ascertain wietb2r Or not a person serving W.lh
this Azency in a WOC capacity is couvered by the Fedeyal Imployees Corpen~-
sation Act (39 Stat. 742, 5 U.S.C. 751 (1916)), as apended, and, if ‘so,
the basis upon which deatin berefits, if any, would be paid.

E.‘ As to whether or not & WOC Ls covervea Ly 'b‘n;: Act.  Dection U4
of the 1949 amendments to the Compensation Act (P.I.-.f 357, 81st Cong, ,
1st Sess. (1949))provides, in relevant pert, that the teym employee
includes: i i

“{l) persons rendering person:a. seivices qu a4 xipd simiiaj
to those of civilian officers or employeeq of the United
States to any ceparbment, indupciient estgolishment, or
avency ohereci (including instrmentalitids of the United
Stabes wholly uwned oy it), without compensation cr for
pominal compensation, in any case in which acceptance

or use Of sBuch seirvices is authorized by 3n Act of Congreass
cr in which provision is uede oy law for payment of the
travel or other expenses oi suci person;’

This appears as secbion U o1 the Act. ¥You willi obgerve iimt there are
cerbain conditions which musi be fulfilled in order|that a WOC may ce
covered vy the Act. First, he must ve rendering a persong’l service of

+ wind similar to (that) of civilian officers or employeeg of the Tnited
States. This particular phruse is given no atiention in either the

House Report on the bill (H. kep. Fo. 720, 8ist Cong., lst Sess. (1349))
cv the Senwte Report (Senmate heyp. tic. 630, 8lst Cong., lst Sess. (3949)).
Cp its tace it would seem 0 inuicute igiely that the service rendgred
mist be similar, and I emphmsize the word similar, to services nortally
rendered by some full-time Govermment wuployee or gmployees. This inter-
pretation has been checked with a Mr. Middleton, Deputy Director of the
Bureazu of iduployees Compensation (Code 177, extenstion 1305). He ngrees
aud also attributes no parcicular signlificance to she phrese other then
the plain meaning of tiue lapguaze. 3e:ond, the useé of the service must be
authorized by an Act of Congress, or taege mupt be some Tg,w authoyizing
the payment of the travel ard other expenses of the persan rendering the
service. These altermative requirements are emphagized by the report and
by Mr, Middleton. There is iittie doubt ss to the: statutory autherity for
the use o1 the services of & W(C Ly trhis Agency. It specifically’is set
vut in section 303(a; in tne Netional Security Act of 1947 (61 Stet. 496,
S0 UsteCo HOL {1947)), es amended, and is further derivatle from gection
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15 of P.L. 600 (F.L. 600, 9th Cong., zod secs. (1340)). On the besis
of the foregoing, I would conclude that either a WOC or & nominally
compensabed employee serving with the Agemcy would be subject to the
Yederal Employees Compensation Act, es amended.

2. As to the second guestion repgasding the amount of benefits
authorized by the Act, particularly in the instance of 2 person ser-
ving with no compensation. Section 1 of the Act provides that the United
States shell pay compensation as thereafter specified for the ". . . -
death of an employee resulting from a personal injury while in the per-
Tormance of & duty . . ." but not caused by willful misconduct, the ir-
tention or the employee to bring about the death or injury of himself or
another, or the intoxication of the employee which is:the approximate
cavse of his death. Sectlion 1C provides that if death results from in-
jury, the United States shall pay certain subsequently named persons in
amounts and {or periods thereafter set out. Section )1 provides addi-
tlonally for the paymeni of funerel and burial expenses not to exceed
$k0OC and tfor the shipment of rermins wher the employee dies overseas or
away fron his home or official statlon. Section 12 sets out the method
ol computing beneiits. This is a rather involved delineation and, nct
haing particularly relevant to the problem presented, is not set out here.
However, geimene is section 12(D), which provides tha}'t the previocusly
listed methods oi computution . . . so far as practicable {shall) also
ve avplied in the case of an employee serving without pay or at a naninel
may .« It then goes on to provide that the average apnual earnings ¢f the
emplovee which are used in the ccmputatior as a basis for determinieg bene-
fits shaull not exceed the compensation specified in the Classification Act
of 1973, as amended, for the positions of CAF-15 or P-8 at the bottem of
either grade, anpd finally that, if everuge annual egmings ". . . chnnot
rexsonably and fairly be Getermined in the manner otherwise provided in
this section, such averuge annual earnings shall be determired at the
reasonavie value of the service rendered but not in.excess of $3,600 per
anmum’ .

%. As you know, the Clussirication Act or 1925, as asended, was
arended by the Classification Act of 16he (63 Stat. 195k, U.SsC.
(1949)), as emended, section 60L of which abolished the CAF and P yatings
ard substituted therefore GS ratings. With this in mind, the signsficance
of section 12(D), as explained in toth the House and Senate Reports pre-
viously referred to and enlarged upon by Mr. Middleton, is this. “n de-
termining the compensatioun cue the bensficlary or beneficiasries of a WOC
killed in line of duty, his average arnoual earnings will be considered to
e those of & person employed in similar work and &t a salary appropriaste
to that work in the federal Government. As an exagple, if an outside
attorney were to be brought into the cffice on & WOC basis to work in some
speciaiized line of work similar to the work performed by an Assistent
tGeneral Counsel and were Lo suffer dezth in a manner compensable under the
Act, the benefits paid to his widow under Section 10(A) could be k5% of
the salary of a grade 14 or 15 im the first step gf either grade. TIn the
event that this method cannot be. ppplied with resylts which would be fair
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to both the WOC and tie Goverumenv, then nis average annusl earnings
shall be construed on a ressousble value tasis and npt to exceed $3,3500
a year. dhus, 1f the work of the greviourly mentioned outside a.ttorney
was of such a character as not tc be eacsily analogized to that of a:
‘pecific GS grade, vhen its vaiue to the Agency wouAg. be assayed at no
more than §$3,600 per year. The lce gets & bit thin here because the
fact than an anaiogy was hmrd to drew w\m d appear to indicate that the
cevsonal services renderec were not of Ta kind simiiq.r to those of
zivillan officers and erployees of the nited Steated” within the require-
ments o section 40. However, tue vreadtli of langujge usedl and the reports
imiicate that the la,w, as amendel, is5 mwire concerned with 1}1*ovid.1m.g a treoed
covernge For compensabion thon with the fulfillment of tedlnical remuire-
ments s to entitlement. Mr. HMiddleton offered that this ~ne.r'biculacr- fect
ms put in for "§-a-year men with the intent only ef paying some n-minal
compensation in lieu of the nothing which would resplt fram the strict
application of the similar work requirement - it evﬁn being his view that

thie work performed by sucil perscn was not easily ccnparaole, if et all, %o
that performed by any given grovp of icaeral mloyaes. Again, the logic
is lacking and the statutory lsnguage is fuzzy, so pev'haps the leg! slative
intent should control.

. Por your converuencs, uhere are aitlached the Sengte and Huuse
feports for the 1949 emendmenis, the statute embodying those amendpents,
and a cooy ol the Act as 1t aopeared in 1951. Relavant portions of all of
these are outlined in red. i '
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